1

Lecture delivered by Justice D K Seth on 11 03 2015 at

W B Judicial academy.
New Recruits.

CPC.
A. 
Introduction:


a) With Trainees, 
b) Subject of discussion: Civil Procedure Code [CPC] is the subject matter of today’s discussion. 
c) Mode of Discussion: The discussion would be interactive & participatory. We are here to share each other’s knowledge & experience through mutual discussion. 
d) Civil & Criminal: The law has two broad division dealing with disputes between parties: Civil & Criminal. The parties may be individuals or the society at large. The society is represented normally by the State and at times by representatives of social welfare organisation or groups of people or a public minded individual serving the cause of downtrodden/poor or the people in general/society. 
e) Hierarchy of Courts: Civil Courts were constituted under the Bengal Civil Courts Act 1871, since repealed. Under The Bengal Agra and Assam Civil Courts Act 1887 [S-2] courts constituted under the 1871 Act were deemed to have been constituted under the 1887 Act. Under the 1887 Act [S-3] the classes of court are the following: (1) the Court of the District Judge, (2) the Court of the Additional Judge, (3) the Court of Sub-ordinate Judge [Civil Judge Senior Division], and (4) the Court of Munsif [Civil Judge Junior Division].
B. 
CPC:
1908.


1.
 Introduction: 
i) what it is? Law relating to procedure in Courts of civil judicature.
a) CPC consists of Sections: Ss - 1 – 158, and
b) of Rules. S-2(18). Orders – I – LII. 

 ii) Nature; 
a) Substantive procedure. Sections are the Substantive Procedure.
b) Applied Procedure: Orders containing Rules are the procedure how the substantive procedure are to be applied or regulated.
 iii) Code Includes Rules. S-2(1)
2. 
Where to be applied?
 a) Courts. -  Definition of Courts:  Not defined in CPC. 
 b) Supreme Court established/constituted under Article 124 of the Constitution of India; and High Courts under Article 214 of the Constitution. High Courts Every State has one High Court. One High Court may be for several States : Guwahati for Assam, Meghalaya, Manipur, Nagaland, Tripura; Bombay for Mumbai & Goa. One High Court may have several Benches for & in one State: such as Calcutta and Andaman & Nicobar Islands. 
c) Sub-ordination of Courts S-3: District Courts are subordinate to High Court; every Civil Court of a grade inferior to the District Court and the Court of Small Causes are subordinate to the High Court and the District Court
3.
Savings: (1) Except expressly provided nothing in CPC shall limit or affect any special or local law in force or special jurisdiction or power conferred or special procedure prescribed by any other law for the time being in force.
(2) not to affect land holders right to recovery of rent of agricultural land from the produce of such land by reason of remedy provided under any law for the time being in force. S-4.
4.
Revenue courts application of: If provisions of special enactments are silent part of CPC, as may be notified by State Gov’t, CPC may apply. S-5.

C.
5.
Small Causes Court. 
a) Provincial SCC Act. 1887. Body of Code S-7. 
The Code shall not extend to so much of the body of CPC as it relates to (i) suits excepted from the cognizance of Provincial Small Causes Court. (ii) execution of decree in such suits, (iii) execution of decree against immovable property; and the sections 9, 91, 92, 94 and 95 as they authorise or relate to attachment of immovable property, injuctions, appointment of receiver of immovable property or interlocutory order referred to in clause € of Section 94; and Ss 96 to 112 and 115.
b) Presidency SCC Act. 1882. Body of Code S-8.

Save as provided in SS 24, 38 to 41, 75 clauses (a), (b) and (c), 76, 77,157 and 158 and by the Presidence Small Causes Court Actthe provisions of the body of the Code shall not extend to any suits or proceedings in any court of small causesestablished in Calcutta, Bombay and Madras… 
6.
Specific Relief Act. 1963. 
The Act provides the kind of relief one can have in suits viz: 

a) Suits are for obtaining specific relief in: 
i) Recovery of possession of property. Ss-5 – 9.
 ii) Contract. Ss – 10 – 25. 
iii) Rectification of instruments.Ss-26. 
iv) Recession of contract.Ss-27 – 30.
 
v) Cancellation of instruments. Ss-31 – 33. 
vi) Declaratory decrees. Ss-34 – 35. 
b) Injunctions 

vii) Injunctions generally. Ss-36 – 37. 

viii) Perpetual injunctions. Ss-38 – 42.

D.

Jurisdiction:



Courts to try all civil suits unless expressly or impliedly barred. S-9. 
a) 
Territorial 
b) 
Pecuniary 

Pecuniary jurisdiction. S-6.
c)
Jurisdiction created by other Special Statutes: Succession Act. Family Courts Act. Etc.



S-15
Suits to be instituted in lowest grade of Court competent to try.



S-16 to 20.
Suits to be instituted, subject to pecuniary jurisdiction, where subject matter [immoveable property or part & movable property actually under distraint or attachment] is situate.  
If in more than one, in any. S-17. 
Uncertainty: in any one of the court after recording  reasons by the court.  S-18.  
Moveable property: where defendant resides, or carries on business or works for gain, at the option of the plaintiff, in any. S-19. 
Other suits: where the defendant resides or cause of action arises. S-20.


S-21. 
No objection as to, (1) territorial: place of suing or (2) pecuniary limits, if not taken at the court of first instance at the earliest opportunity [at or before settlement of issue] or (3) competence of executing court, if not taken at the earliest possible opportunity, shall be allowed by revisional or appellate court, unless there has been consequent failure of justice. 
S-21A. No suit shall lie challenging the validity of any decree in any former suit between the parties or parties under whom they or any of them claim, litigating under the same title, on the ground of place of suing- Expl. Formerly decided : Previously decided whether previously instituted or not.


S-10
Stay of suits. 
Same issue directly & substantially in previously instituted suit between same parties or claiming under relating to same subject matter having jurisdiction to grant the relief is liable to be stayed. 

S-11
Res-judicata.



No court shall try any suit or issue in which the issue was directly or substantially in issue in a former suit finally decided between the same parties or claiming under or litigating under the same title in a competent court to try in which issue is raised
Former suit decided first irrespective of priority of institution. Expl.I, 

Competence irrespective of provision for appeal. Expl.II.

Alleged by one & denied or admitted expressly or impliedly by other. Expl.III.

Any matter ought to have been ground of defence or attack is directly or substantially in issue. Expl.IV.

Any relief not expressly granted shall be deemed to be refused. Expl.V.

Public or private right with common interest shall deem to claim through. Expl.VI.

Apply to Execution. Expl. VII.

Apply to court of limited jurisdiction competent to decide. Expl.VIII. 
S-10.
Bar of suits:
 If precluded by rules from instituting any suit in respect of any particular cause of action he shall not institute case on same cause of action in any court to which this code applies.

S-13,
Foreign Judgment: 
Conclusive: When a matter directly adjudicated upon between same parties or claiming under litigating under same title, except :
a) Not pronounced by competent court;

b) Not given on merits;
c) Proceedings founded on incorrect view of international law or indian lawwhere applies;

d) Where the judgement is opposed to natural justice;

e) If obtained by fraud;

f) If sustains a claim founded on breach of any Indian law in force.

S-14
Presumption validity of foreign judgment: 
On production of c/copy unless contrary is appears on record or presumption replaced by proving want of jurisdiction.

E.
Transfer:


S-22
 Transfer of Suits. Where more courts have jurisdiction one may apply for transfer to other court at earliest possible opportunity and in all cases at or before settlement of issues after considering objection of the other by the court in which such application is filed shall determine as to in which of several courts the suit shall proceed.

S-23
 where the courts are subordinate to same appellate court application shall be made to the appellate court. if subordinate to different appellate court to the High Court. if subordinate to different High court to the High Court having local limit over which the suit is brought.
S-24 
General transfer : 
(1) DC/HC on application upon notice and after hearing such of them as desired to be heard or of its own motion [suo moto] without notice at any stage:

a)  Transfer any suit or appeal or other proceeding pending before it for trial or disposal to a court subordinate to it and competent to try or dispose of the same;
b) Withdraw any suit or appeal or other proceeding pending in any court suboedinate to it:

i) Try and dispose of the same;

ii) Transfer for trial or disposal to any court subordinate to it and competent to try or dispose of the same;

iii)  Retransfer for trial or disposal to the court from which transferred or withdrawn.

(2)
transferee court either retry or proceed from the stage transferred subject to special direction.

(3)
Additional & assistant judges are subordinate to the District Court.

(4) 
court trying or disposing a suit transferrd or withdrawan from Small Cause Court shall be deemed to be Small Cause court.

(5)
a suit or proceeding may be transferred from a court which has no jurisdiction to try it.

S-25 
SC. On application supported by affidavit at any stage if expedient for the ends of justice may transfer any suit or appeal or other proceeding from High Court or other civil court of one state to any other state High Court or other civil court; but the law applicable to the courts of the state from transferred shall apply. 
F. Institution of suits :

Presetation – Summons

S-26
Presentation.
In the manner prescribed. Order 1 – 4 & 6 – 8
(2) facts to be supported by affidavit.



S-27
Summons to defendants.

Or 5  rr 17 & 20
S-28. 
In other States,
S-29
Foreign summons.






Or 9 – 15.

G. Discovery: Witness:
S-30.
Power to order discovery and the like. Or 11
S-31
Summons to witness.

Or 16
S-32.
Penalty for default.

H. Hearing:





Or 17–19. Adjournment of  Hearing, Affidavit

I. Judgement:

S-33.
Pronounce Judgment & Decree shall follow.

Or 20.

S-34
Interest.



S-35.
Costs

S-35A.
Costs
For vexatious claim.

S-35B. Cost for causing delay.

J. Execution:
S-36
Execution


Or 21.
S-37
Definition of Court passing the decree
first instance
competent Court if ceased to the court where the suit would have been filed at the time of making the application for execution..

S-38.
Can be executed by Court passing the decree or where transferred.

S-39.
Transfer of decree. If the person against whom decree is to be executed resides or works for gain within the jurisdiction of such other court.
S-40.
Transfer of decree to other State.

S41.
Result.
Transferee Court to certify.
Failure or success.

S-42.
Transferee Court’s power in execution.

S-43.
Execution of decree passed by court where CPC does not extend if cannot be executed by the court which passed the decree can be executed by court where CPC extends..

S-44.
Execution of Decree 
Revenue court.



S44A.
Reciprocating country.

S-45.
Foreign Decree.

S-47.
Determination of question in execution.

Procedure in execution.

S-51.
Power to enforce execution.

S-52.
Enforcement against legal representative.

S-53.
Liability of ancestral property.

S-54.
Partition of estates & separate share.
Arrest & Detention.

S-55.
Arrest in execution.
Sunset & sunrise.

S-56.
Woman can not be arrested.

S-57
Subsistance allowance.

S-58.
Detention & Release.

Attachment.

S-60.
Exception.
Apparels. Necessary tools of artisan. Books of accounts. Wages of labour. 1/3rd salary. PF. Insurance policy. Contingent succession. Agricultural produce.

S-74.
 Resistance to execution. 

K. Incidental proceedings.

S-75.
Commission.

Or 26
S-76 - 77.
Commission to other Court – Letter of request.
S-78.
Commission issued by Foreign Court.
L. Suits in Particular case.

S-79.
Against government.

S-80.
Notice.

S-81.
Gov’t Officer. Personal capacity. Excepted from arrest & personal appearance.

S-82.
Execution.
3 months.

Foreign Rulers / Ambassador.

Ss-83,
84.
85.
86.
87.

M. Special Proceedings.

S-89.
Arbitration, conciliation. Lok Adalat. Mediation.

S-90.
Opinion.

S-91.
Nuisance.

S-92.
Public charities.

Supplemental Proceedings.
S-94.
In order to prevent defeat of justice the court may:

a) Issue of warrant of arrest and produce the defendant toshow cause why he should not furnish security.

b) Direct the defendant to furnish security.to produce any property belonging to him or attachment of any property.
c) Grant temporary injunction. In case of disobedience commit the person guilty to civil prison or order his property be attached and sold. Or 38.
d) Appoint receiver of any property and enforce the performance of his duties by attaching and selling property. Or 40.
e) Make such other interlocutory order as may seem just and convenient.
N. Appeals: Review: Revision:
S-96.

Appeal from Decree / First Appeal. Or 41.
S-100.
Appeal from appellate Decree / Second Appeal. Or 42
S-105.
Appeal from Orders. First & Second Miscellaneous Appeal. Or 43.
S-114. 
Review. Or 47
S-115 
Revision.

O. Miscelleneous:
S-132.
Woman exempted from appearance.

S-133.
Exemption of other persons: President, Vice President, Speaker of the House of People, Ministers of the Union, Judges of the Supreme Court, Governor of States and Administrators of Union Territories, Speaker of the State Legislature, Chairman of the State Legislative Council, the Ministers of States, Judges of the High Courts, and the person to whom section 87B applies.

S-134.
Arrest other than in execution. S-55, 57 and 59 shall apply.
S-144.
Restitution.

S-145. Enforcement of liability of surety.

S-146.
Proceedings against representatives.

S–147. Consent or agreement by person under disability.

S-148.  Enlargement of time.

S-151.
Inherent power.

S-152.
Correction: Amendment of judgment, decree or order..

S-153.  Amendment: General power of amendment

S-153A.  Power to amend decree or order where appeal is summarily dismissed. 
Rules.

Order.

Rule.

1. 

1.
Parties to suits.



8.
Representative suit.



9.
Misjoinder / Non-joinder.



10.
Addition / striking out parties.

2.

1.
Frame of suit.



2.
Whole or part of claim.

5.
17.
Procedure for service where defendant refuses to accept service   or can not be found.


20.
Substituted service.
6.


Pleadings.



17.
Amendment.

7.


Plaint.



10 
Return of.



10A.
Appearance.



11.
Rejection.
Cause of action. Undervaluation. Insufficient stamp. Barred by Law. Not in duplicate. 
Failure to comply with Rule 9.



12 – 13.
Procedure on rejection of plaint and does not preclude presentation of fresh plaint.
8.


WS.



6.
Set off.



6A.
Counter claim.



9.
Subsequent pleading.
9.

8.
Defendant appears.



10.
Plaintiff one or the other or all fails to appear


11.
Plaintiff Appears but defendant fails to appear..



13.
Restoration: 
Setting aside ex parte decree.
10.


Examination of parties.

11.

12.
Discovery. Inspection.



20.
Premature discovery de ben esse
12.


Admission.



6.
Judgement on admission.

13 


Production & Impounding of documents.

14.


Issues.

15.


Disposal of suits at first hearing.

16.


Summons to witness.

17.


Adjournments.

18.


Hearing. Examination & Cross-examination of witness.
19.


Affidavit.

20.


Judgement & Decree.

21,


Execution.



41.
Attachment.



64.
Sale.



74.
Revocable.



97.
Resistance.



98.
Adjudication.



99.
Dispossession by decree-holder or purchaser.



100.
Order on complaint of dispossession.


101.
All question are to be adjudicated.


106.
Setting aside ex parte order.

22.


Substitution.

23.


Adjustment. Withdrawal. Compromise.

26. 

Commission.

27.


Suit against gov’t.

32.


Suit against Minors.

33.


Suit against Indigent person.

37.


Summery Procedure.

38.


Attachment before Judgement.

39.


Injunction.

40.


Receiver.

41.


Appeal from decree.

42.


Appeal from Appellate Decree.

43.


Appeal from Order.

47.


Review.
Civil Rules & Orders.
Conclusion:

Discuss between brother officers. Seek help from Senior brothers. Inculcate habit of reading discussing points of law. But not orders or judgement in cases in sessin. Master the facts. Remember the evidence oral & Documentary. Note the points. Discuss and decide issues.

Remember: Evidence Act. Contract Act. Specific Relief act, Transfer of Property Act. Tenancy Laws. Land Laws.



(By Justice D K Seth)
